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ACA Employer Mandate Overview

 ACA’s Employer Mandate gives Applicable Large Employers 
a choice: “pay or play” under its rules

 Provide health care coverage (that meets certain standards) to 
their full-time employees or risk being assessed monetary 
penalties by the IRS 

 Provide HC coverage = offer qualifying employees qualifying 
coverage AND report this to the IRS

 Coverage & reporting are separate obligations but related

 ALE = 50 or more full-time employees (including full-
time equivalents) in the preceding calendar year

 ALE Group Considerations

 Full-Time Employees = 130 or more hours/month

 Don’t forget Full-Time Equivalents! 
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ACA Employer Mandate – Coverage 

 IRS can assess penalties against an ALE for:

 failing to offer minimum essential coverage (“MEC”) to 
95% of full-time employees and their dependents, or

 offering full-time employees and their dependents eligible 
employer-sponsored coverage that is not affordable or 
that does not provide minimum value

 First—who is Full-Time Employee? Different from ALE 
calculation!

 EE is “full-time” if he averages at least 30 hours of service 
per week (or completes 130 hours of service a month)

 How to measure?

Month-to-Month or Monthly Measurement Method

 Look Back Measurement Method
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ACA Employer Mandate – Coverage 

 What is an Offer of Coverage? An ALE will be 
considered to have “offered” coverage for a month if the 
ALE offers the coverage to all but 5% (or, if greater, five) 
of its full-time employees and their dependents 

 “Deemed” offer when employees have an effective opportunity 
to elect or decline to enroll in the coverage at least once during 
the plan year (think: annual open enrollment)

 What is Minimum Essential Coverage? Health coverage 
that is sufficient to satisfy the ACA’s individual 
mandate*

 Generally, any major medical plan will be MEC, including 
coverage under an eligible employer-sponsored health plan
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ACA Employer Mandate – Coverage 
 What is considered Minimum Value? The measure of 

whether an employer’s health plan provides adequate 
coverage

 In order to provide minimum value, an employer-sponsored 
plan must cover at least 60% of the average medical costs 
across a standard population and provide substantial 
coverage for inpatient care and physician treatment

 What is considered Affordable? The EE’s required 
premium contribution for self-only coverage must not be 
more than a certain percentage (i.e., indexed to 9.02% 
for 2025), of the employee’s household income for the 
year

 Affordability Safe Harbors (i.e., rate of pay, Form W-2 Box 1 
wages, and the annual federal poverty line)
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ACA Employer Mandate – Coverage Penalties
 Two types of Penalties – tied to EM Coverage obligations, 

assessed monthly, cannot be liable for both in the same month

 Section 4980H(a) Penalty: 

 ALE does not offer MEC to at least 95% of its full-time EEs and their 
dependents for a month; and

 At least one full-time EE receives a premium tax credit (“PTC”) to 
purchase coverage on an ACA health insurance exchange 

 Per month penalty = 1/12 of the applicable payment amount (i.e., $2,900 
for 2025) x ALE’s full-time count with reductions

 Example: An ALE employed 55 full-time EE each month of 2022 but 
did not offer coverage for any month in 2022. One EE sought 
coverage on the exchange and received a PTC. For 2022, the 
applicable payment amount for any month is $2,750, divided by 12. 
The ALE is assessed penalties for all 12 months of 2022 in the amount 
of $68,750 (25 employees x $2,750)
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ACA Employer Mandate – Coverage Penalties
 Section 4980H(b) Penalty: 

 ALE offers full-time EEs and their dependents MEC; and

 One or more full-time EEs receives a PTC to purchase coverage on the 
exchange because the ALE’s coverage was unaffordable based on their 
HHI or does not provide minimum value

 Per month penalty = 1/12 of the applicable payment amount (i.e., $4,350 
for 2025) x applied for each full-time EE who enrolled in coverage on the 
exchange and received a PTC for the month

 Example: An ALE employed 55 full-time EE each month of 2022 but 
did and offered MEC coverage for all months in 2022. Three 
employees sought coverage on the exchange for two months and 
received a PTC for each month. For 2022, the applicable payment 
amount for any month was $4,120, divided by 12 ($343.33 per 
month). The ALE is assessed penalties for 2022 in the amount of 
$2,059.98 ($343.33 x 6 months (3 employees for 2 months each)) 
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ACA Employer Mandate – Reporting 
 ALEs must provide certain summary information to the IRS and its 

EEs* regarding its health coverage on an annual basis

 IRC Section 6056 

 Forms 1094-C and 1095-C for ALEs (fully and/or self-insured plans)

 Form 1094-C: Confirms ALE offered coverage to at least 95% of full-time EEs 
and provides ALE group information 

 Forms 1095-C: Completed for and sent to* each full-time EE to report if EE 
was offered coverage for each month, and if not, why (the ALE’s excuse)

 These forms are due early in the year for the preceding year (so, e.g., March 
2025 for 2024 forms)

 *Recent Rule Changes regarding providing Forms 1095-C to EEs*

 The Paperwork Burden Reduction Act (H.R. 3797)

 Notice 2025-15 and Alternative Manner notice method

 Keep in mind for reporting due next year!
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ACA Employer Mandate – Reporting Penalties  
 If an ALE fails to file as required or files incomplete/incorrect 

reporting, ALE can be assessed a reporting penalty

 $330 per forms to be filed in 2025

 Pre-2025 changes, penalty assessed twice per Form 1095-C ($660)

 Annual maximum penalty 

 For 2025 = $3,987,000

 The IRS reduces the penalty if the late/corrected forms are 
furnished/filed in certain time periods:

 If corrected within 30 days of the due date, the per-return penalty is $60 
($664,500 max in 2025)

 If corrected by August 1, the per-return penalty is $130 ($1,993,500 max in 
2025)

 “Reasonable Cause” relief
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EM Non-Compliance Enforcement Process
 Section 4980H(a) and (b) Penalties assessed based on:

 Forms 1094-C and 1095-C

 EE’s Form W-2 and individual tax return

 Exchange and PTC information

 Assessed on a two to three-year cycle – currently working on 2022

 Calculates ESRP and issues a Letter 226-J to ALE

 Itemizes the proposed ESRP by month and includes the IRS Form 14765 
(“Employee Premium Tax Credit (PTC) Listing”)), which lists, by month:

 the full-time EE(s) who received a PTC and for whom no affordability safe 
harbor applied; and 

 Any codes reported on Lines 14 and 16 of the Forms 1095-C for the EE

 Provides “next step” information, including how the ALE can respond 
(whether it agrees or disagrees with the ESRP), what happens if the ALE 
does not respond, and the ALE’s response deadline (i.e., 30 days)
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Letter 226-J
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Letter 226-J

13



EM Non-Compliance Enforcement Process

 ALE should respond ASAP (consider extension)

 Reach out to consultant and benefits counsel

 Complete enclosed Form 14764—agree or disagree?

 To try to adjust ESRP, ALE must provide more information and 
explain why no ESRP should be assessed 

 To contest 4980H(a) penalty, confirm what coverage was 
offered, and to whom, during the year at issue

 Review submitted 1094-C—was there an error?

 Did the ALE unintentionally mark a “no” box for a month, 
indicating it did NOT offer coverage when it really did? If so, 
EXPLAIN! 
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EM Non-Compliance Enforcement Process

 To contest 4980H(b) penalty, review the EEs listed on the 
Form 14765 Employee PTC Listing and cross-check what 
was reported on its Forms 1095-C 
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EM Non-Compliance Enforcement Process
 To contest 4980H(b) penalty, review the EEs listed on the Form 14765 

Employee PTC Listing and cross-check what was reported on its 
Forms 1095-C 

 Was the ALE required to offer MEC coverage to the EE(s) (e.g., if the individual was 
not a full-time employee during the month in which an ESRP was assessed, the 
ALE was not required to offer coverage and should not be subject to an ESRP); 

 Did the EE enroll in or decline the ALE’s offer of coverage (e.g., if the employee 
enrolled in the ALE’s coverage, the employee was not eligible to receive a PTC); 
and 

 Did the coverage offered by the ALE satisfied any affordability safe harbor that 
was not previously reported? Did you leave Line 16 blank?

 SHOW YOUR WORK! ALE can explain that an affordability safe harbor 
applies (or where the IRS rejects the ALE’s initial use of a particular 
affordability safe harbor, explain that an alternative is available) and provide 
the supporting employee information (e.g., dates of employment; the EE’s 
rate of pay or W-2 wages for the applicable period; premium amount; and the 
affordability calculation)
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Additionally—revise PTC Listing as applicable
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Additionally—revise PTC Listing as applicable
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EM Non-Compliance Enforcement Process
 ALE will next receive another IRS notice that may adjust or remove all 

penalties (Letter 226-K or 226L).

 ALE may have to submit a second response to try to further adjust ESRP

 If an ALE disagrees with the IRS’s determination upon review of the 
ALE’s response, an ALE can also request a pre-assessment 
conference with the IRS Office of Appeals before paying the proposed 
ESRP

 Must be requested within 30 days from when the ALE receives the IRS’s 
determination upon review

 If ALE fails to respond at all, eventually, IRS will issue a Notice 
CP220J, which is a formal payment demand letter

 Proposed ESRP will be subject to IRS lien and levy enforcement actions

 Interest will accrue until total ESRP balance is paid
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EM Non-Compliance Enforcement Process
 What about reporting errors? 

 ALE may receive a Letter 5699,which is just an inquiry; or

 ALE may receive a Letter CP215 or 5005-A, which is assessing 
penalties 

 ALE can respond and request relief if it can show:

 The failure to file was due to reasonable cause and not willful 
neglect, it acted responsibly both before and after the failure, and it 
exercised due diligence with respect to the failure =

ALE moved quickly, confirmed ALE status, discovered reason for error, 
retained service provider/counsel to assist, checked other years, and 
FILED FORMS

 Filing outstanding forms is the key!
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EM Non-Compliance Enforcement Process
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 Determine ALE status

 Assess current compliance regarding coverage and 
reporting

 Are you providing MEC and affordable coverage? 

 Are you offering to 95% of full-time EEs?

 Are you properly reporting? 

Are you using the correct codes? 

Completing Line 16?

 If you didn’t report, were you required to? Get to work!

 Retain documentation and records 

 Act fast if IRS reaches out or assess penalties 

 Lean on consultants, brokers, payroll providers and 
benefits counsel
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